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This a-?eai is malls pursuant to section 25667 of the

F,evez.ue md TaxaXon Code fez tb'action of the F'ranc'nis'e _
Tax Bond o_"; the protests of Alvada, Inc., against proposed
z.ssesssc;eyA!,ts  of additional franchise tax in the a~oul?ts of
$3:288,7~, $z:Io~Jz,
1959,

aa,$1,3YO.~1 for th.e tzxa3i.e years 1958,
xd 1Y8S1 r2s?ectively,, 7. ,
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LTL;;Z co2st~uctlon of a t-Lyfiel, Emper and MacDonald PC Kruse
contributed $75.OCO amYi $25,000, respectively, to the capital
aCcoxq_l of the joi;qt ventur e and agreed to share in t-he profits
axd losses in :3roportion to thei: respective cor,tributions,
I<eqeF ?ias des&a'Ged as
pY0jec-l ZG.Xagei?

the sponsor and was to appoint a
aYld naintain day-to-day supervision,

! On July 24,
with Kamer,

1958, appellant entered into an agreeraent

Agreene2.i b If
titled i'_4ssignment  of Interest in Joint Venture

follows:
The pertinent parts of the agreement were as

IT3$$)33 COXST3UCTION CO. hereby assigns to
Thirty Percent (30%) of the
Venture so that as between 'KZEER
CO, and ALVADA, INC. as of the

date of Yfiis ;l_gr eeme-ilt the interest in. the
Joil2-t VeztyLye ~<ould be:

shali be entitled throug'h the *_
CO c to Thirty Pe;2cent (30%)
liable 9'or Thirty Percent

the losses .*.
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Appeal of Alvada. Inc.
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and that its capacity at the project site
?ci_l  ‘35 as an expert advisor to the KENPER
(-JfJ;qS~?JJCT~Og co, ) t'ne project sponsor.
/ AL;'J?Dd IWC_. . shall be entitled to all of
:ge benifiks and liabilities in proportion
to its interest as set forth in Paragraph 1
of th.e IWWER CONSTRUCTION  CO. in said KIMPER
CCXSTRXX'ION CO.-XAC DONALD 8c KRUSE JOINT
VZXTU_RZ, except t'nat the management of t'ne
project shall continue to reside in the KEWER
COX3TRUCTiON  CO. .i.

The agl-eze:c+;  1~~s s=+gned by appellant and Kemper .and also bore
the signed approval of MacDonald & Kruse.

pur s-da&
$30 _ c),s)o *lo T(g:-i,J 2,”

to tiie above agreement, appellant paid
initiallv ezd made an additional contribution

Of ~~0,003 ~~r~i~g construction.
active_':y participated in

Through Mr. Aitken, appellant
";'r-,e construction of t'ne tunnel. The

tunnel was completed in 1959.. :

Kemper paid anuellant*s 'share of the profits to-it in
-Lhe years 1979 through i961. A-opellant  reported these zounts
in its franchise tax returns foythe income years in wM_ch it
received tl-.e amou;'Ls_

T’ne
act.ion in

assessments in-question arose from respon?ent 9
reallocating a-opellantls prsfl ts

1955 J2-A 1959.
to the income years

The under?-ying  premise for this action is a
determination by :re sp cn$.ep_t
Xemu er

that appellant o s agreement with
created a

that :
r!subventure)  11 a form of joint venture, andEl? Or rules appl.lc2ble to joint ventures appellaztrs

di strib;dtive shaee of  tfl9*^” _ income of the' venture was'returnaN_a
wi thou-t regard to Mnen it was distributed.

dcid not create a joint
that its arrzngeraent  with Kern2 er

ve
05

n-Lure because appellant had no right
zan2ge_LL,_,T^r_-qL and contro l . It t'nus concludes that it was not .-*:irec:JLred

< '_ to rqort income from t'fie construction project until
-'_ " actually received the incomie.
di q:z_te t>*e Appellmt does not otheri;rise

correctness of res-oondert * s* * reallocation of klc0m.e.

The sole issue whlzh we must consfLder there fore  i s1 _A-,_I:‘?, e b _ ; 3:“’ q;s fg;apt
venture* and Kernper were--engaged .toge$er in a joint

.
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,1-L has been skated that th5 elements of a joint venture are:
(a) a cor?:filxiity  Of interest in the subject of the u.ndertakLng ;
(b) a sha.‘ring in profits and losses; (c) an “equal right!: or
a I’Ti $.h~ in so-;ile  neasure11  to  direct and control the conduct ofeach_ ,o-t;qez a.d of -, and (d) a fiduciary relation
bet~~e~e~~  02

she enterprise ;
axo;Y._ 0 the parties, (Sti_Z;;Tell  v. Tru_ta::r5ch, su?%a,---A178 &I, :I~s~ 2: 61%~ 618 [3 Cal, ~tr. 2855 Sse also

FLs.nd.ers V, Tji?.it,?d" States,_-__- 172 F. supp. 935, 94-3 e ) The au_thority
t0 ?Ve?-Ic c3*I .__u3” the erLterprise  j ‘holiever  f nay be placed in one ojr’ the
nerli5 ep s_d ?.ir;, t:~su”L destroyi-ng the nature of the arrangement as a.-J Oil>;; vzy-:;‘J”e o ( St< ? wei1 v. Tru.tani,c’h- -95 CS~, :~.gr~~ 2d 82727212 ?,2d

supraj  Sime v, MaI_ou.f,-. -‘---
&tal Co ,  ~ 34. T, c. 464,

@67513 P.2d 7889; A:mton
__ --;-._-__  , 472, revId in part on other gromds,
299 >eLQ 7'"' ?b&Y j

*



- ; :.,,. . 7.: .

O R D E R- - - - -

. . -120-

Chaimwi

.


